Commissioner Lawson concurring and dissenting:

I concur in the result reached by the majority, and agree that
substantial evidence supports the judge's finding that Hollis was
discharged solely for his unprotected conduct in the fight out of which
this case arose.  I disagree with their conclusion that the complaint
was untimely filed.  The majority has determined that Hollis "knew of
his section 105(c) remedy", because "he had filed over 30 safety com-
plaints and had met frequently with federal and state officials on his
own time to discuss safety matters, and "...was knowingly sleeping on
his rights,"  They found "convincing" the inference from this evidence
that Hollis knew of his Mine Act rights, and credited the "further
inference of notice which the judge drew from the arbitrator's decision".
Slip op. at 5.

The difficulty with this double inference analysis is that the only
evidence of record on the question of Hollis knowledge of 105 (c) is the
unshaken denial thereof by the complainant.  Nor did any witnesses testify
to the contrary.  Tr, 668, 701-704.  The record thus confirms that complainant
was unaware of his 105 (c) rights until a few days before he actually filed
the complaint.  TR, 666, 668.  4 FMSHRC 1975.  This is unsurprising,
given Hollis' short tenure as a member of the safety committee, and the
uncontroverted testimony that no 105(c) cases had ever arisen at this
mine, either during Hollis1 committee service, or in the seventeen years
preceding Hollis' discharge.  Tr. 891, 904.  There is no dispute that
filing was promptly had, once, as complainant testified, he became aware
of his 105(c) rights.  No reason appears evident why a miner as "aggressive"
as Hollis would not have filed under 105 (c) if he were aware of such:  the
logical inference would appear to be to the contrary.

Indeed, counsel for the operator conceded that Consol "...cannot
bring forth any direct evidence that he (Hollis) did have knowledge (of
his 105(c) rights) but...it is reasonable to assume that he would know
section 105(c)".  Tr. 6.

In Schulte v. Lizza Industries, Inc., ____FMSHRC____ (issued today), my

colleagues agreed with me that the miner's testimony that he was ignorant
of 105(c)'s timeliness strictures, conceded by the operator in that case
also, was a consideration sufficient to excuse a (31-day) delay in filing
the complaint.  In the instant litigation, however, identical ignorance is
found by the majority to be insufficient, notwithstanding this operator's
admitted inability to present any contrary evidence.

Our standard of review is the familiar one of "substantial evidence",
required in most federal administrative proceedings.  Section 113(d)(2)(A)(ii)
Substantial evidence has been defined as "more than a mere scintilla.. .mere
uncorroborated hearsay or rumor does not constitute substantial evidence";
"it must do more than create a suspicion of the fact to be established".
The record may not be "wholly barren of evidence". Universal Camera v.
National Labor Relations Board_, 340 U.S. 474, 477 (1951) (citing Consolidated
Edison Company v. National Labor Relations Board, 305 U.S. 197, 229 (1938)).
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